Professional Standards Education Seminar


Professional Standards “What-ifs”

Instructions:  Consult with your tablemates to determine the best course of action to take in each of the following scenarios.  Be flexible – depending on the nature of the question, you could be serving on any type of tribunal (grievance committee, hearing panel, or board of directors) or you could be functioning as a staff person primarily responsible for the administration of the professional standards process. 

1. What if REALTOR® A is selling her home and has a three year restraining order against her ex-husband.  She has listed her property with REALTOR® B.  Subsequent to divorcing her husband, REALTOR® A makes substantial changes to her home for security purposes.  Her ex-husband and three individuals on his side of the family are also REALTORS®.  If she directs her listing broker not to allow the ex-husband and his three family members into the home, is she acting contrary to the Code of Ethics?  

Debrief:  No, assuming the REALTOR® is not discriminating against any of the protected classes outlined in Article 10.  As a principal to the transaction, she can determine what is in her best interests and can provide lawful instructions to her listing broker.  That listing broker could then advise her ex-husband and three members of his family outside the MLS that they are not allowed on the property.  Article 3 requires REALTORS® to cooperate with other brokers when in their client’s best interests but if the client provides a lawful instruction, the listing broker will follow it in an instance like this.

2. What if a REALTOR® principal wants to attend the entire hearing but his licensee, who is the sole respondent, wants him to testify as a witness on her behalf.  Is the chair required to take the principal’s testimony out of order?

Debrief:  Section 5, Witnesses, provides that:
All witnesses, except those who are also parties, will be excused from the hearing after the completion of their testimony and cross-examination unless otherwise provided for in the Code of Ethics and Arbitration Manual.  

The second paragraph of Section 13 (d), Power to Take Disciplinary Action, provides:

In any proceeding where the REALTOR® principal is not joined in the complaint as a respondent, the REALTOR® principal nonetheless retains the right to be present during the proceeding or may be required by the Hearing Panel to attend the hearing.  At the request of the respondent, the REALTOR® principal may consult with or testify on behalf of the respondent.  In all instances, the REALTOR® principal shall receive copies of the complaint and response, be provided with notice of the hearing, may be called by the parties or the Hearing Panel as a witness, and shall receive copies of the Hearing Panel’s decision and recommendation for sanction, if any…

No, the chair is not obligated to take the testimony out of order.  However, if the  REALTOR® principal wants to attend and the respondent wants him to testify, the chair will ascertain the intended scope of the REALTOR® principal’s expected testimony and, if relevant and non-duplicative, could take the testimony out of order to help assure the REALTOR® principal’s testimony is as “clean” as possible.
3. What if a REALTOR® principal is suspended from board membership for non-compliance with discipline for a violation of the Code of Ethics?  Can she join another association?  What happens to the other REALTOR® principals and REALTOR® non-principals affiliated with her firm during the period of suspension?

Debrief:  Article IV, Section 2 of the National Association’s Bylaws provides:

Enforcement of the Code of Ethics also prohibits Member Boards from knowingly granting REALTOR® or REALTOR-ASSOCIATE® membership to any applicant who has an unfulfilled sanction pending which was imposed by another Board or Association of REALTORS® for violation of the Code of Ethics.

Depending on the option chosen by the association, the suspended broker principal still remains a REALTOR® but unless he severs his relationship with the firm (Option 1) or severs or relinquishes management control of the firm (Option 2 is more lenient), all other REALTOR® principals and REALTOR® non-principals affiliated with the suspended member will have their membership suspended during that period.  Additionally, the firm will not be able to use the terms REALTOR® and REALTORS® during the period of suspension (unless he severs his relationship with the firm [Option 1] or severs or relinquishes management control of the firm [Option 2]). 

Option 1:

If a REALTOR® member is a sole proprietor in a firm, a partner in a partnership or an officer in a corporation and is suspended or expelled, the firm, partnership, or corporation shall not use the terms REALTOR® or REALTORS® in connection with its business during the period of suspension, or until readmission to REALTOR® membership, or unless connection with the firm, partnership, or corporation is severed, whichever may apply. The membership of all other principals, partners, or corporate officers shall suspend or terminate during the period of suspension of the disciplined member, or until readmission of the disciplined member, or unless connection of the disciplined member with the firm, partnership, or corporation is severed, whichever may apply. Further, the membership of REALTORS® other than principals who are employed by or affiliated as independent contractors with the disciplined member shall suspend or terminate during the period of suspension of the disciplined member or until readmission of the disciplined member or until connection of the disciplined member with the firm, partnership, or corporation is severed, or unless the REALTOR® member (non-principal) elects to sever his/her connection with the REALTOR® and affiliate with another REALTOR® member in good standing in the association, whichever may apply.

If a REALTOR® member who is other than a principal in a firm, partnership, or corporation is suspended or expelled, the use of the terms REALTOR® or REALTORS® by the firm, partnership, or corporation shall not be affected.*

Option 2:

If a REALTOR® member is a sole proprietor in a firm, a partner in a partnership or an officer in a corporation, and is suspended or expelled, the firm, partnership or corporation shall not use the terms REALTOR® or REALTORS® in connection with its business during the period of suspension, or until readmission to REALTOR® membership, or unless connection with the firm, partnership or corporation is severed, or management control is relinquished, whichever may apply.  The membership of all other principals, partners, or corporate officers shall suspend or terminate during the period of suspension of the disciplined member, or until readmission of the disciplined member or unless connection of the disciplined member with the firm, partnership, or corporation is severed, or unless the REALTOR® who is suspended or expelled removes himself/herself from any form or degree of management control of the firm for the term of the suspension or until readmission to membership, whichever may apply.  Removal of an individual from any form or degree of management control must be certified to the association by the member who is being suspended or expelled and by the individual who is assuming management control, and the signatures of such certification must be notarized. In the event the suspended or expelled member is so certified to have relinquished all form or degree of management control of the firm, the membership of other partners, corporate officers, or other individuals affiliated with the firm shall not be affected, and the firm, partnership or corporation may continue to use the terms REALTOR® and REALTORS® in connection with its business during the period of suspension or until the former member is admitted to membership in the association.  The foregoing is not intended to preclude a suspended or expelled member from functioning as an employee or independent contractor, providing no management control is exercised.  Further, the membership of REALTORS® other than principals who are employed or affiliated as independent contractors with the disciplined member shall suspend or terminate during the period of suspension of the disciplined member or until readmission of the disciplined member, or unless connection of the disciplined member with the firm, partnership, or corporation is severed, or management control is relinquished, or unless the REALTOR® member (non-principal) elects to sever his/her connection with the REALTOR® and affiliate with another REALTOR® member in good standing in the association, whichever may apply.

If a REALTOR® member other than a sole proprietor in a firm, partner in a partnership, or an officer of a corporation is suspended or expelled, the use of the terms REALTOR® or REALTORS® by the firm, partnership or corporation shall not be affected.* 

*Concerning Article VI, Section 6(a), associations are advised to select one rule from the two alternatives. The association may wish to consult with legal counsel prior to adoption. 

(b) In any action taken against a REALTOR® member for suspension or expulsion under Section 6(a) hereof, notice of such action shall be given to all REALTORS® employed by or affiliated as independent contractors with such REALTOR® member and they shall be advised that the provisions in Article VI, Section 6(a) shall apply. 
4. What if an association’s ombudsman services are not successful and a written ethics complaint is filed.  The association has adopted ethics mediation.  Could the complainant be offered the opportunity to mediate the ethics complaint?
Debrief:  Yes, but the association would not use the same individual who served as the ombuds to serve as the ethics mediator.
5. What if the closing attorney (or title company or escrow) is holding a disputed commission pending the results of an arbitration or mediation agreement.  Neither of the brokers involved in the transaction wants to file for arbitration or mediation.  Broker A contacts the association and wants to know if the attorney will release the money to her after the one hundred eighty (180) day time frame for filing an arbitration request expires.  How should the association respond?

Debrief:  The association should respectfully decline to provide an opinion as to what the closing attorney will do.  The association has no authority over the attorney holding the monies.  Counsel will follow the applicable rules in his or her state relating to how to handle the escrowed monies, regardless of Broker A’s request.  This could result in the brokers mediating or arbitrating if the counsel will not release the monies without a final award or mediated agreement.
6. What if a complainant files one ethics complaint against REALTOR® #1 who is a member of board #1 and a second complaint against REALTOR® #2 who is a member of board #2. Both complaints arise out of the same facts and circumstances, there is no commonality of membership or MLS access between the REALTORS®, and there is no cooperative agreement between the boards.  Where will the complaints be heard?
Debrief:  The complaints may remain at the respective boards but given the principle of judicial economy (see Professional Standards Policy Statement #34, Consolidation of Ethics Complaints Arising Out of the Same Transaction), it might be prudent to have the boards, consistent with Professional Standards Policy Statement #18, Local Member Board Request for the Conduct of Ethics and Arbitration Hearings by the State Association, refer their respective cases to the state association for hearing.  Another possibility is that one board could then refer its case to the state and the state association could remand that case to the local board that still retains jurisdiction over the other respondent.  Typically, holding one hearing will result in a more comprehensive, well rounded decision that takes into account all the facts and circumstances.  One hearing is certainly a better use of the REALTOR® family’s resources.
Policy Statement #18 provides:

A local Board, prior to referring an ethics complaint or arbitration request for review to the State Association, should exhaust all efforts to impanel an impartial panel to conduct either the original hearing or the appeal or procedural review. These efforts may include the appointment of knowledgeable members of the Board on an ad hoc basis to serve either on a Hearing Panel or on behalf of the Board of Directors. If, after making all reasonable efforts, the Board still cannot impanel an impartial tribunal, the Board may refer the matter to the State Association, and the State Association may delegate to another Board or a regional enforcement facility the authority to hear the case on behalf of the State Association. No Board or regional enforcement facility, however, may be required to accept this delegation of authority. If no other entity is amenable to conducting the review, the State Association shall be responsible for conducting the hearing. State Associations may, at their discretion, require that the President or Association Executive of the Board referring an ethics complaint or arbitration request certify that all reasonable efforts to impanel an impartial panel had been made, and may further require that those efforts be documented. (Amended 11/03)
In instances where a local Member Board determines by resolution of its Board of Directors that it is incapable of providing an impartial panel for the conduct of an ethics or arbitration hearing (or appeal or procedural review hearing), the complaint or the request for arbitration (and the ethics appeal or procedural review request, if any) may be referred by the Board President to the State Association of Realtors® for a hearing. With regard to requests for arbitration, in the event the State Association declines to conduct the arbitration or to delegate its authority to another Board or regional enforcement facility, the parties shall be relieved of their obligation to arbitrate as established in Article 17 of the Code of Ethics. With regard to alleged violations of the Code of Ethics, such allegations may be received and considered by the State Association and (1) dismissed as unworthy of further consideration, (2) heard by a Hearing Panel of the State Association’s Professional Standards Committee, or (3) referred to another Board or regional enforcement facility. If referred for a hearing to the State Association’s Professional Standards Committee or to another local Board or regional enforcement facility, a Hearing Panel will be appointed to conduct the hearing and forward the determination and sanction, if any, to the local Member Board. The Board of Directors of the local Member Board shall then implement the decision of the Hearing Panel in strict accordance with its terms and conditions. Any requests for appeal or procedural review should be considered by an appropriate body of the State Association or “deputized” local Board or regional enforcement facility in accordance with the relevant established professional standards procedures. (Amended 11/93)
7. What if a postponement is granted to a party that has requested it and the other party wants to know the reason for the postponement; is the other party entitled to know the reason why the postponement was granted?
Debrief:  This is a matter for local determination.  There is no National Association policy that would suggest that the other party is entitled to know why the postponement was granted.  Can an association give the reason to the other party?  Yes, but the association is not obligated to provide the reason the postponement was granted.  If a reason is given it is possible that a party will say, “that is not a good enough reason.”  Additionally, some reasons for granting postponements are private/personal and none of the other party’s business.  That said, there are associations that are totally transparent and do provide the information.
8. What if a respondent fails to submit a response; will that result in the respondent being found in violation of the Code?
Debrief:  Not necessarily.  Although Section 20 (a) provides:

The party complained of shall be advised that failure to respond to the Grievance Committee’s request may result in the complaint being forwarded for a hearing and may subject the respondent to a charge of having violated Article 14 for failing to submit pertinent facts to an appropriate tribunal.
Article 14 shouldn’t be found to have been violated simply because someone does not submit a response (or submit a good enough response).  Where Article 14 comes into play is if the Grievance Committee wants to see specific documentation (see the first case on page 331) or a hearing panel summons someone to the hearing or requests they submit all pertinent information relating to the transaction (see the second case on page 331 and the case on page 332),.  If the respondent just isn’t responding or fails to attend the hearing, the association can go forward and make their determination without the respondent’s input per Section 21 (g) of the Manual on page 47 which provides:
In the event that the respondent fails to appear at a duly noticed hearing without first obtaining a continuance or adjournment thereof, the Hearing Panel may proceed with the hearing in the respondent’s absence and shall reach its decision based on the evidence made available at the hearing.  Thereafter, all other procedures shall follow as hereinafter provided.

Where an ethics hearing takes place in a respondent’s absence, the respondent is still entitled to be represented by counsel.  Counsel may make opening and closing statement, call witnesses, cross-examine witnesses called by other parties, and introduce affidavits, documents, and other admissible relevant evidence.  Counsel may not testify to events and facts of which counsel has no first-hand knowledge.  Hearing Panels should be instructed by the Chair that counsel’s arguments do not constitute testimony.

9. What if a REALTOR® principal in Minnesota wants to arbitrate with a REALTOR® principal who is a member in Florida?  How can the Minnesota REALTOR® compel the Florida broker to arbitrate?
Debrief:  Standard of Practice 17-5 provides:
The obligation to arbitrate established in Article 17 includes disputes between Realtors® (principals) in different states in instances where, absent an established inter-association arbitration agreement, the Realtor® (principal) requesting arbitration agrees to submit to the jurisdiction of, travel to, participate in, and be bound by any resulting award rendered in arbitration conducted by the respondent(s) Realtor®’s association, in instances where the respondent(s) Realtor®’s association determines that an arbitrable issue exists. (Adopted 1/07)
Although the Minnesota broker could file an arbitration at his board and the boards could provide interboard-interstate arbitration, it would be voluntary.  The last paragraph of Part Eleven of the Code of Ethics and Arbitration Manual provides:

The interboard arbitration method may also be utilized for the conduct of arbitration between Board Members of different Boards in different states, subject to the parties’ voluntary agreement in advance to accept the place, date, and time established by the arbitration panel chosen and to pay all costs of such arbitration as may be directed by the panel, provided that the state in which each of the parties to the arbitration resides, and the state in which the arbitration is held, permits binding arbitration. Or, alternatively, if a Board Member voluntarily agrees to travel to the Board having jurisdiction of the other Board Member in another state and to submit to arbitration by that Board, the Board shall provide arbitration as requested if it deems the dispute an arbitrable matter and further subject to the provisions of Part Ten, Section 45 of this Manual, which sets forth the right of the Board to decline to arbitrate a dispute.
10. What if the prevailing party in an arbitration is awarded $15,000 and the non-prevailing party only pays $9,000; what can the prevailing party do if they want to be paid the full amount?
Debrief:  Filing an allegation that Article 17 has been violated would not be appropriate unless there is an established pattern of a refusal to pay.
The prevailing party, consistent with Section 56, Enforcement, should seek judicial enforcement and request reimbursement of legal fees incurred.  At the discretion of the directors, an association may support the request for judicial enforcement in court.  The association may reimburse the individual for costs incurred in seeking the judicial enforcement if the court does not grant reimbursement of legal costs to the plaintiff.
Prevailing parties must seek enforcement by a time certain, depending on the uniform arbitration act in the state in question.  If the prevailing party does not seek enforcement in a timely manner, they lose their ability to enforce the award.
Note:  Next year Section 53 (c-f) of the Manual will be amended to require the non-prevailing party to, within 10 days following transmittal of the award, either (1) pay the award to the prevailing party or (2) deposit the funds with the board to be held in escrow or a trust account maintained for that purpose.  Failure to satisfy the award or to deposit the funds in the escrow or trust account within the 10 days may be considered a violation of a membership duty and may subject the non-prevailing party to disciplinary action at the discretion of the directors.

11. What if the REALTOR® principal (listing broker) instructs the title company who is facilitating the closing to pay 100% of the commission to the listing broker; is that unethical? 
Debrief:  No.  Having the title company or whoever facilitates the closing cut a check to the cooperating broker on the listing broker’s behalf is a matter of convenience.  There is no reason why the listing firm can’t take 100% at closing because the commission is owed to the listing firm by the seller.  Also, the listing broker may not agree that the cooperating broker actually was the procuring cause, or there may be multiple claims to the selling portion of the commission, and the listing broker may not want to have to go after a firm that they don’t believe was entitled to the monies in order to pay the broker who is the procuring cause.
Note:  It is possible that the listing broker’s request may not be honored.

12. What if a co-respondent to a single ethics complaint referred by the grievance committee for hearing requests a separate hearing even though the allegations filed against both respondents arise out of the same facts and circumstances; how should staff handle such a request? 
Debrief:  Staff can bring the request to the hearing panel chair or the chair of the association’s professional standards committee for determination.  Staff should direct the co-respondent making the request to submit his request in writing, including the reason for the request.  Although it is up to the chair to decide, it would be unusual to bifurcate the complaint given the principle of judicial economy outlined in Professional Standards Policy Statement #34, Consolidation of Ethics Complainants Arising Out of the Same Transaction, which provides:
In the interest of maximizing the resources of Boards and Associations, Grievance Committees should use all reasonable efforts to ensure that all ethics complaints arising out of the same transaction or event are consolidated and scheduled for hearing in a single hearing.  Respondents to ethics complaints do not have the right to a separate hearing unless they can demonstrate that consolidation of complaints would prevent them from receiving a fair hearing.
13. What if the listing broker takes the position that a W9 (request for taxpayer identification number and certification) is required to be submitted by a cooperating broker prior to the listing broker paying the cooperating broker and the cooperating broker takes the position that a W9 is not required under the tax code and requests arbitration with the association; should the association decline to arbitrate the dispute due to legal complexity? 
Debrief:  No.  Whether or not a W-9 must be provided is not at issue for the arbitration.  It is not relevant to the panel’s consideration on the real issue of who is entitled to what amount of compensation.  The matter is not too legally complex to arbitrate (at least for that reason).   Arguments about the legal obligation to provide a W-9 could be excluded by the panel because the arbitration hearing panel is not the appropriate forum to make a determination relative to the W-9 form.  The arbitrators determine who is entitled to what amount of money.
14. What if the board of directors, when considering an affirmation (no appeal), believes that the findings of fact support a violation of the Code but the hearing panel found the respondent not in violation - - the directors are not concerned that a procedural deficiency occurred, rather they believe the Code was misapplied; can the directors reverse the decision of the hearing panel and find the respondent in violation of the Code? 
Debrief:  No.  Section 23 (b) provides the directors with three options when affirming a decision.  The directors are to adopt the panel’s decision unless they:

(1) refer the decision back to the PS Committee for a new hearing by a different panel if concerned with a procedural deficiency
(2) lessen discipline

(3) conclude the findings of fact do not support a violation of the Code of Ethics, in which case the complaint would be dismissed.

15. What if one licensee files an ethics complaint against another licensee from the same real estate company; REALTOR® A had the listing and it was not going well so REALTOR® B tried to woo the seller away from the first licensee; what should the grievance committee do if REALTOR® A files an ethics complaint against REALTOR® B? 
Debrief:  Dismiss the complaint.  While many of the Code’s duties apply in both intra-firm and inter-firm situations, Article 16’s focus is primarily on the latter.  In almost every case “other REALTOR®” or “other broker” as used in the context of Article 16 is understood as being someone in another firm. 
The relationship created when an exclusive listing is entered into is generally between the seller(s) and the listing firm or a principal broker in the listing firm.  The source of interference in such a relationship is generally a REALTOR® in another firm.
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