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 Appeal of Hearing Panel Decision
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	Complainant’s Rights:
Within twenty (20) days of transmittal of this notification, the complainant may file an appeal with the President for a hearing before the Directors based only upon an allegation of procedural deficiencies or other lack of procedural due process that may have deprived the complainant of a fair hearing. A transcript or summary of the hearing shall be presented to the Directors by the Chairperson of the hearing panel, and the parties and their counsel may be heard to correct the summary or the transcript. No new evidence will be received (except such new evidence as may bear upon a claim of deprivation of due process), and the appeal will be decided on the transcript or summary.
Respondent’s Rights:
Within twenty (20) days of transmittal of this notification the respondent may file an appeal with the President for a hearing before the Directors challenging the decision and/or recommendation for discipline. The respondent’s bases for appeal are limited to (1) a misapplication or misinterpretation of an Article(s) of the Code of Ethics, (2) procedural deficiency or any lack of procedural due process, and (3) the discipline recommended by the hearing panel. A transcript or summary of the hearing shall be presented to the Directors by the Chairperson of the hearing panel, and the parties and their counsel may be heard to correct the summary or transcript. No new evidence will be received (except such new evidence as may bear upon a claim of deprivation of due process), and the appeal will be decided on the transcript or summary.
Final Action by Directors:
Both the complainant and respondent will be notified upon final action of the Directors. 
NOTE TO HEARING PANEL: Respondents may only be found in violation of Articles they have been formally charged with having violated. If the respondent is found in violation, the hearing  panel will consider all records of previous violations and sanctions imposed, whether by the current or by any other Board, when determining discipline and the rationale for the current action can be provided to the parties and the Directors as part of the decision. The hearing panel’s consideration will include whether prior disciplinary matters involve discipline that was held in abeyance and that will be triggered by a subsequent violation (including the matter currently under consideration by the hearing panel).
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430 N. Michigan Avenue
Bloomfield,  USA   09843
RE:  Ethics Appeal Request from REALTOR® Mark
Dear Chief Executive:
Enclosed you’ll find my appeal filing fee.  I am appealing the decision of the hearing panel that I received the end of August because the hearing panel had to be biased against me to find me in violation of Article 6 and Article 12.  You can tell by the tone of voice of one of the hearing panelists that they were biased against me.
Also, what I did does not rise to a violation of Article 12.  The panel was out to get me, maybe because I am a top producer.  I know that is what fueled the fire with Ashley York who started this entire charade.  That and me declining her request to join Team Titan.  But I shouldn’t have to bear the brunt of this debacle.  Why would they take Ashley’s word over mine?  She says I didn’t disclose my relationship with the credit union and I say I most assuredly did.  It was a “he said, she said” type of hearing.  I thought the standard of proof for an ethics complaint is supposed to be clear, strong, and convincing.  How could she have possibly been clear, strong, or convincing - - she wasn’t even present!   Article 12 was misapplied, too.  The name of the firm is on both the billboard and the ad, I will have my MBA in December prior to becoming the Board’s Treasurer, and it is clear on my website what state I do business in.  I don’t know what the hearing panel was thinking.

Also, a $5,000 fine is excessive even if I did violate the Code.  I don’t know what the big deal is.  Nobody has been harmed.  The amount of the fine is just another indication that the panel was biased against me.
I’m confident this appeal tribunal will set the record straight and invalidate this decision.  Thank you.
Sincerely,
Mark
REALTOR® Mark, ABR, CRB, GRI
c/o ABC Realty
Notes for Appeal Tribunal, Hearing Panel Chair, and Parties:

Appeal tribunal chair:  Read an abbreviated appeal hearing script.
Presentation by appellant Mark:  Refer to your ethics appeal letter.  You are appealing based upon misapplication/misinterpretation of the Code, procedural deficiency, and the discipline being too severe.

When asked about your previous violation of the Code, state that you don’t see how that is relevant to this case.  Besides, it was a long time ago when you were the REALTOR® principal for another firm.  A licensee affiliated with you at the time convinced a first time home buyer to write their earnest money out to them personally and then the licensee deposited that money into his own account, as opposed to the firms escrow account.  You caught the licensee and turned their license back into the regulatory body, but the hearing panel found you in violation of Article 8 anyway because of the licensee’s actions. That is when you decided to become a non-principal yourself.  You can still make a lot of money and you don’t have any of the liability for other peoples’ actions.
Rebuttal by hearing panel chair:  The decision should be upheld.  Mark admitted under oath to not having an MBA.  Additionally, the panel found the small white print on the bottom of both his ad and billboard not to be displayed in a reasonable and readily apparent manner.  Furthermore, his website did not include his state of licensure as required by Standard of Practice 12-9.  Additionally, the testimony of Ashley York who witnessed the nondisclosure relative to Article 6 was compelling. Because of his prior violation, the panel believed a $5,000 fine was appropriate.  The respondent seems to be trying to justify his behavior rather than learn from the process. 
When asked about the circumstances surrounding the remote testimony, explain that Ashley York was slated to be a witness, but at the last minute she was not able to make it because her mother went into the hospital unexpectedly.  When you became aware of the circumstances you inquired of the complainant if she would like to have Ms. York testify remotely.  The complainant did want to have Ms. York testify remotely, so you allowed it.  The complainant was not aware initially that that was a possibility.  Although not an ideal setting, we took Ms. York’s testimony from her mother’s hospital room.  No one else was in the hospital room during Ms. York’s testimony except her mother who was sedated.
Testimony of Janice, representative of the Grievance Committee:  The decision should not be adjusted, unless fines can be increased for Naomi and Brenna.
Questions from appeal tribunal:

Appeal tribunal member #1:  Ask Mark, “What were the circumstances regarding his previous violation of the Code?”
Appeal tribunal member #2:  Ask the hearing panel chair, “Please help me understand the circumstances giving rise to the remote testimony.”
Board of Directors Chair in Executive Session:  Explain that the directors’ decision may be to adopt or modify the recommendation of the panel, including the discipline proposed or the directors can dismiss the matter if they conclude the findings of fact do not support the hearing panel’s conclusion as to unethical conduct.  The directors, if concerned with a substantial procedural deficiency, may refer the decision back to the professional standards committee for a new hearing and recommendation by a different hearing panel.  If however, the directors are concerned with the appropriateness of the recommendation of sanction, they may impose alternative discipline that does not exceed that recommended by the hearing panel, or may refer the decision back to the original hearing panel for further consideration and recommendation accompanied by the directors’ concerns regarding the proposed discipline.  

Ask the appeal panelists for their decision. Uphold decision. Note that the tone of one of the panelists was not ideal, but that it did not rise to the level of overturning the decision.  Concur with the hearing panel chair that the firm name was not readily apparent in either the billboard or in the ad, that the website did not include state of licensure, and because Mark did not have his MBA, his statement, “My MBA will help you navigate through the financial morass of buying or selling your property” was misleading.  Concerning Article 6, make note that you did not hear all the testimony and do not see any reason to overturn the finding of a violation of Article 6 because you were not there to hear Ms. York’s testimony.
Debrief
1. There is nothing on point in the Code or case interpretations that suggests the hearing panel misapplied the Code, although some might argue that there was not clear, strong, or convincing evidence provided to find respondent Mark in violation of Article 6.
2. Is the appeal timely filed?  
Answer:  No.  The hearing was held August 22.  Decisions are to be filed with staff no later than 48 hours following the hearing, and staff is expected to transmit the decision within five days of receiving it.  The appeal letter is dated October 31, yet the complainant states in his appeal that he received the hearing panel’s decision the end of August.  Parties have 20 days from transmittal of the decision to appeal.  
3. If Brenna and Naomi didn’t appeal, can the appeal tribunal adjust the conclusions of the hearing panel or lessen the discipline with respect to Brenna and/or Naomi?  Or is the appeal tribunal only able to adjust the conclusions and discipline relative to Mark who filed the appeal?
Answer:  The former.
4. Ashley York and Janice, who represented the GC made reference to the fact that Mark’s state of licensure was not included in the ad or on the billboard.  Does state of licensure have to be reflected in a newspaper ad or on a billboard?  

Answer:  No, state of licensure only must be disclosed on websites pursuant to SOP 12-9. 
5. Would you overturn the hearing panel’s decision in whole or in part?  The fact that there was an accusatory tone in the voice of one of the panelists will not necessarily result in the decision being overturned.
6. Can affidavits be submitted either prior to the hearing or at the time of the hearing?
Answer:  Yes, assuming they are relevant.  They will be given the weight they deserve.
7. In an ideal situation, what steps could be taken to verify the identity of “remote” participants, to preclude unauthorized individuals from being in the presence of the “remote” participant, and employ appropriate safeguards to ensure confidentiality?
Answer:  The most ideal thing to do if possible is have the person testifying remotely go to a sister REALTOR® association so staff can check ID, provide a private room, and assure the hearing isn’t being recorded.
8. If Mark does not pay his fine can MLS access be terminated as a condition of his board membership being suspended?
Answer:  No.  Mark is a non-principal and as such gains access to and use of his MLS because of his affiliation with his broker principal who is the participant in the MLS.  A user or subscriber to the MLS may not be suspended or terminated as a result of his or her board membership being suspended per Section 1 (u) which provides, in part:
“Suspension of Membership” means suspension of all Board/Association provided membership rights, privileges and services (including those provided by the State and National Association) not available to nonmembers for a period not less than thirty (30) days and not longer than one (1) year on terms and conditions expressly stated for an established period of time, including use of the terms REALTOR® and REALTOR-ASSOCIATE®, with automatic reinstatement of all withdrawn membership rights, privileges, and services at the end of the period of suspension.  The thirty (30) day minimum and one (1) year maximum do not apply where suspension is imposed for a remediable violation of a membership duty (e.g., failure to pay dues or fees or failure to complete educational requirements).  Although membership rights, privileges, and services are withdrawn as specified in the notice of suspension, membership, per se, including the duty to abide by the Code of Ethics and the obligation to pay membership dues continues during the period of suspension.  Suspended members shall not be obligated for payment of other fees or charges except for continued optional services of the Board.  Any failure to abide by the terms and conditions of the suspension, or the finding a violation of the Code of Ethics after a hearing as provided by the professional standards procedures of the Board bylaws, shall be grounds for consideration as to possible extension of the suspension or expulsion from membership in the Board. (Bold added for emphasis.)
A REALTOR® non-principal who is a user or subscriber in the MLS who has their board membership suspended cannot have their MLS access interrupted as a condition of the board membership being suspended.  This is true regardless of whether the MLS is closed (where REALTOR® membership is a prerequisite to MLS participation) or open (where non-member broker principals can be MLS participants) since non-principals can be nonmembers.
However, a respondent who is either a broker principal/participant or an MLS user and subscriber/non-principal, can have their MLS access suspended or terminated consistent with Section 14 (h) regardless of whether the MLS is open or closed.  Section 14 (h) provides:
Suspension or termination of MLS rights and privileges may also be utilized.  Suspension of MLS services may be no less than thirty (30) days nor more than one (1) year; termination of MLS services shall be for a stated period of one (1) to three (3) years.
One of the teaching points to drive home for hearing panelists is that MLS privileges cannot be suspended or terminated as a result of a suspension from board membership in a board that has an open MLS for any respondent.  

In a board with a closed MLS, (where REALTOR® membership is a prerequisite to MLS participation) MLS access could be suspended or terminated for a broker participant if his or her board membership is terminated.  In a closed MLS, that is not the case for a non-principal affiliated with a participant because nonmembers affiliated with a participant obtain their MLS access and use simply because of their affiliation with their participant and non-principals can be nonmembers.

If a REALTOR® principal in a closed MLS (not open to non-member broker principals) has his or her board membership suspended, the association can interrupt MLS access and use as a condition of their board membership being suspended because the service is not available to non-member broker principals.
9. How could a hearing panel terminate Mark’s MLS privileges?

Answer:  The termination of MLS access must be separate and apart from any suspension from board membership.

Either a respondent who is a broker principal/participant or an MLS user and subscriber/non-principal, can have their MLS access suspended or terminated consistent with Section 14 (h) regardless of whether the MLS is open or closed.  Section 14 (h) of the Code of Ethics and Arbitration Manual provides:

Suspension or termination of MLS rights and privileges may also be utilized.  Suspension of MLS services may be no less than thirty (30) days nor more than one (1) year; termination of MLS services shall be for a stated period of one (1) to three (3) years.
10. Mention that it is not recommended to use tribunals composed of an even number of members.

11. It is not contrary to policy to request parties to appeals to limit their statements to a certain time frame so long as due process is still afforded.

12. Mention that hearing panels are not bound by the MLS’s administrative review when issuing discipline unless the MLS rules provide for a particular fine to be issued for a particular offense.
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