Professional Standards Education Seminar


Professional Standards “What-ifs”
Instructions:  Consult with your tablemates to determine the best course of action to take in each of the following scenarios.  Be flexible – depending on the nature of the question, you could be serving on any type of tribunal (grievance committee, hearing panel, or board of directors) or you could be functioning as a staff person primarily responsible for the administration of the professional standards processes. 
1. What if a complainant’s broker shows up at an ethics hearing and the complainant wants his broker to remain throughout the hearing for moral support.

Debrief:  The last paragraphs of Section 6 and 31, Conduct of Hearing, limit those who can attend a hearing.  In ethics, attendance is limited to the parties and the parties’ respective counsel and/or witnesses (who are excused from the hearing except during their testimony); the hearing panel members (including alternates); board staff and/or counsel; any court reporter; and the REALTOR® principal consistent with Section 13 (d) of the Code of Ethics and Arbitration Manual.
In arbitration, attendance is limited to the parties and the parties’ respective counsel and/or witnesses (who are excused from the hearing except during their testimony except those witnesses with a vested financial interest consistent with Section 44 [a][2]); the hearing panel members (including alternates); board staff and/or counsel; and any court reporter.

Although it would be possible for the REALTOR® principal to be present throughout the hearing as REALTOR® counsel for the complainant (which might result in the other party requesting a postponement to acquire their own attorney or REALTOR® counsel), the broker could not testify as a witness and function as REALTOR® counsel at the same time (unless the panel determines such testimony is essential to ensure due process per Section 29 of the Manual). 

Also, if proper notice of REALTOR® counsel was not given and the other party is only objecting because of the “late” notification (the party does not need additional time to hire an attorney or arrange for their own REALTOR® counsel), the chair would likely overrule the objection and move on with the hearing. 


2. What if an association suspends a member for a violation of the Code and it is the respondent’s first violation.  Can the association inform all its members of the suspension?  If so, how is that communicated to the members and what is contained in the notification?

Debrief: Section 23 (j) of the Manual provides that:

Upon final action by the Directors, the President shall disseminate to the complainant, the respondent, the Board of Directors, the Chairperson and members of the Hearing Panel, Board legal counsel, the President of any other Board in which the respondent holds membership, and any governmental agency as directed by the Board of Directors such notice of the action as the President deems appropriate under the circumstances provided, however, that the nature, form, content, and extent of the notice shall be specifically approved by Board legal counsel prior to dissemination.  Board Members, other than those specified, shall be notified only in respect to suspension or expulsion of membership of the Board Member unless the optional procedures established at the end of this Section have been adopted locally (publication of respondent’s name if two violations occur within a three year period) or unless notification is required to ensure compliance with the Board’s bylaws (e.g., where a petition for removal of an officer or director must state the reason(s) an officer or director is deemed disqualified from further service).
Our recommendation would be to only advise the membership that the individual has been suspended without going into any specifics as to a violation of the Code of Ethics.


3. What if an association requires a non-prevailing party to either pay the prevailing party the award or deposit a like amount with the association within 10 days following receipt of the award (Section 53 [c-f]) and the non-prevailing party does not pay the award or make the required deposit?  What should the association do? 

Debrief: Appendix III to Part Ten of the Code of Ethics and Arbitration Manual makes it clear that association should not, in the first instance of a refusal to abide by an award, initiate disciplinary proceedings.  There is an exception to that rule if the association that conducted the arbitration has adopted Section 53 (c-f).  If this optional provision has been adopted by the association, staff can bring the non-compliance to the attention of the directors pursuant to Section 53 (e).

Only discipline outlined in Section 14 of the Manual may be imposed for a violation of a membership duty.


Explain that the reason why associations adopt Section 53 (c-f) is to shift the burden from the prevailing party from having to go into court to enforce the award to the respondent to deposit a like amount with the association which will be paid to the prevailing party absent written notification that a suit challenging the validity of the award has been filed.  It is true that adopting Section 53 (c-f) will not insulate the prevailing party from ultimately having to pursue enforcement of the award in court, but at least there will be some consequence imposed by the association on the non-prevailing party in the first instance if the party neglects to either pay the award or deposit a like amount.  Failure to satisfy the award or deposit the funds with the association within 10days following receipt of the award may be considered a violation of a membership duty and subject the nonprevailing member to disciplinary action at the discretion of the Directors. 


Section 53 (c-f) provides:  


 (c) If an award has been rendered, the nonprevailing party must, within ten (10) days following receipt of the award, either (1) pay the award to the party(ies) named in the award or (2) deposit the funds with the Board Secretary or Board Executive Officer to be held in a special Board escrow account maintained for this purpose. Failure to satisfy the award or to deposit the funds with the Board within this time period may be considered a violation of a membership duty and may subject the member to disciplinary action at the discretion of the Board of Directors. (Adopted 11/87)

      The nonprevailing party shall have twenty (20) days following service of the award to request procedural review of the arbitration hearing procedure or to have legal counsel notify the Board Secretary or Executive Officer that a legal challenge to the validity of the award has been initiated. (Adopted 11/87)

(d)
If a request for procedural review of the arbitration procedure is received within twenty (20) days, the funds deposited with the Board shall be retained in the Board’s escrow account until the review is completed. If the arbitration award is confirmed by the Board of Directors following the conduct of the limited procedural review, the nonprevailing party shall have an additional fifteen (15) days to institute an appropriate legal challenge to the validity of the arbitration award. In such case, the nonprevailing party shall also cause legal counsel to advise the Board in writing that a suit challenging the validity of the arbitration award has been filed during this additional fifteen (15) day period. After fifteen (15) days, if written notice of a suit challenging the validity of the arbitration award has not been received by the Board, the funds shall be released from escrow and paid to the prevailing party. If written notification is received during the fifteen (15) day period, the funds will be held in escrow pending the determination of the matter by a court of competent jurisdiction. (Adopted 11/87)


If the nonprevailing party does not request the Board to conduct a procedural review of the arbitration hearing process during the twenty (20) day period following service of the award, then written notification that a legal challenge has been instituted must be received within the twenty (20) days following service of the award. Failure to provide written notification that a suit challenging the validity of the award has been filed within twenty (20) days following service of the award will result in the award being paid from the Board’s escrow to the prevailing party. (Adopted 11/87)

 (e)
Any failure to make the necessary deposits with the Board shall be referred to the Board of Directors for action at their next meeting or at a special meeting called for that purpose. The party failing to make the deposit on a timely basis shall be advised of the date, time, and place of the meeting and shall have an opportunity to explain why the required deposits were not made on a timely basis. The Board of Directors may, at its discretion, impose discipline or may give the party an additional period to make the required deposits. The Directors may also stipulate appropriate discipline to be automatically imposed if the party fails to make the deposit within the time established by the Directors. (Adopted 11/87)

(f)
Any interest accrued on the escrowed funds shall become the property of the party to whom the funds are ultimately released by the Board. (Adopted 11/87)


4. What if your new grievance committee chair would like to consider redacting the names from ethics complainant before the grievance committee reviews the complaint in an effort to ensure impartiality?
Debrief: There is no National Association policy that prohibits the practice.  It is provided for in the provisions dealing with hearing panel decisions going to the Board of Directors, as a local policy (see Section 22 [a] of the Manual which provides, “Copies of the decisions disseminated pursuant to these procedures shall be complete and unedited unless an Association, by affirmative action of its Board of Directors, adopts procedures under which decisions presented to the Board of Directors for ratification will not include the names of the parties.” 
Having said that, careful consideration should be given to adopting such a policy with respect to complaints going before the grievance committee for a couple reasons:

a) Ethics complaints are often fairly lengthy and complex.  Redacting names from complaints may create an administrative burden for the association.

b) Redacting names from complaints – which can be detailed and complex, may make it difficult for grievance committee members to understand “who is who” and “who did what to whom.”
c) While impartiality is always a concern, a determination by the grievance committee to send a matter forward for hearing is in no way an indication that unethical conduct occurred, only that a hearing is needed to determine the facts.

Bottom line is that this is a local decision.


5. What if the respondent, a month after the time to file a procedural review request has expired, calls association staff inquiring into the status of his procedural review.  Staff advises no procedural review was received.  The respondent confirms he did not send his procedural review registered or certified, just first class mail.  He faxes a letter to staff dated May 29, which he says he mailed the same day, in which he requests a timely procedural review.  What should staff do?  

Debrief:  Deny the request if the respondent is not able to produce the letter in an envelope postmarked May 29.  Staff can explain that because no procedural review request was received on a timely basis, and no deposit was made, that the award is final.



6. What if staff receives a hearing panel’s decision and staff is instructed to transmit the decision but after reading the findings of fact staff does not think the findings support the conclusions of the hearing panel?

Debrief:  It is important that staff understand their role as administrators, not decision makers.  That said, staff should not transmit a decision that is clearly deficient on its face.  Involve counsel as needed.  If the findings need to be rewritten to more clearly convey the facts of the case, the panel may reconvene to accomplish that end.  If the decision is not altered, staff should transmit the decision subsequent to involving counsel.


7. What if the complainant does not attend the hearing but the complainant’s legal counsel is present and advises that the complainant would like to go forward with the hearing with the attorney representing their interests?  May the hearing go forward with the attorney present without the complainant’s presence? 

Debrief: No, not unless the complainant requests to testify remotely and the chair approves the request.  The respondent has the right to face his or her accuser.

Currently, Policy Statement #56 provides that remote testimony will only be allowed in “extreme circumstances.”


8. What if a mediation settlement agreement includes a confidentiality provision and one of the parties is accused of breaching that provision?  Could the individual be found in violation or Article 14?  If not, what recourse does the aggrieved party have?

Debrief:  Parties to mediation cannot be found in violation of Article 14 if they fail to honor a confidentiality provision.  If there was a confidentiality provision in the settlement agreement between the parties, and a party breached that provision, that would be a contractual issue to be determined by the courts, not an ethics issue to be determined by the association. 

Professional Standards Policy Statement #19 provides:


The allegations, findings, and decisions rendered in ethics and arbitration hearings are confidential and should not be reported or published by the Board, any member of a tribunal, or any party under any circumstances except those established in the Code of Ethics and Arbitration Manual of the National Association as from time to time amended.

Standard of Practice 14-2 provides:

REALTORS® shall not make unauthorized disclosure or dissemination of the allegations, findings, or decision developed in connection with an ethics hearing or appeal or in connection with an arbitration hearing or procedural review.



9. What if both a grievance committee and the board of directors, on appeal, dismiss an arbitration request as not timely filed and staff, when counting the days, realizes that the matter is timely filed?

Debrief: Staff’s role, although primarily administrative in nature, includes assisting members of the grievance committee, hearing panels and appeal tribunals make the best decision being privy to all facts and circumstances.  Once discovered, staff should involve association counsel.  If the appellate tribunal’s decision has not yet been transmitted to the parties, the tribunal can reconvene and reconsider their initial decision and re-count the days with their counsel’s assistance.  If the appellate tribunal’s decision has already been transmitted to the parties, counsel may recommend that the matter be left as initially determined by the directors.  Conversely, if association counsel thinks the directors should reconsider their decision, the directors could reconsider their decision and reverse themselves in an effort to advance the board’s ability to provide a legally defensible decision, reduce the board’s liability, or protect the rights of the parties.   



10. What if a licensee is a non-member affiliated with ABC Commercial Realty (a non-member firm) that engages solely in commercial transactions in New York and is also a REALTOR® non-principal affiliated with XYZ Realty in Florida that engages only in residential transactions.  Would the board where he holds membership have jurisdiction over him if an ethics complaint were filed alleging he violated Article 2 by not disclosing a pertinent fact while involved with a commercial transacting at ABC Commercial Realty?
Debrief:  Absolutely. A REALTOR® is not able to take off their “REALTOR® hat” when involved in buying, selling, exchanging, renting or leasing, managing, appraising for others for compensation, counseling, building, developing or subdividing real estate. 
Per the National Association’s Constitution, the term “real estate business” includes real estate brokerage, management, appraising, land development or building.  

Professional Standards Policy Statement #23, Applicability of the Code of Ethics to Non-Real Estate-Related Activities, provides: 

While REALTORS® are encouraged to follow the principles of the Code of Ethics in all of their activities, a REALTOR® shall be subject to disciplinary action under the Code of Ethics only with respect to real estate-related activities and transactions involving the REALTOR®.


11. What if a respondent in an Option 3 board (see Section 48 of the Manual) agrees to sign the response and agreement to arbitrate but strikes the provisions requiring her to pay court costs and attorney fees in the event she is the non-prevailing party and the prevailing party must enforce the award?  May the association proceed with the arbitration with the altered response and agreement to arbitrate form? 

Debrief:  Yes.  Because a respondent in an Option 3 board does not have to sign the form at all, a board would not be precluded from proceeding with the arbitration in the event the respondent alters the form.  Although the prevailing party may not be able to collect court costs and attorney’s fees from the respondent, at least the prevailing party will have a valid award if the association goes forward with the hearing.

If, however, this was an Option 1 board, the board could require the response and agreement form be unaltered.  If the respondent would not sign an unaltered form, the matter could be referred to the directors consistent with Section 49 of the Manual (refusal to arbitrate in violation of Article 17).


12. What if a rehearing is granted?  What does the hearing panel chair do during the rehearing?  What is the scope of the rehearing?  

Debrief: The granting of a rehearing is rare, not because new information is not uncovered but because often the petitioner could have in the exercise of reasonable diligence produced the new evidence at the time of the original hearing and/or the new evidence likely would not impact the hearing panel’s initial decision.

However, in the event that a rehearing is granted, the hearing panel would consider only the new evidence and whether that new evidence would materially affect the panel’s decision.  The rehearing is typically short in duration as the case is not reheard from the beginning like a new hearing.  The chair may either re-swear the parties or remind them that they are still under oath and limit testimony to the new evidence.  The tape recording of the original hearing may be used by either the parties or the hearing panel.  If the hearing panel decides to change the panel’s initial decision because of the rehearing, a first revised decision would be written and transmitted to the parties. 


13. What if REALTOR® principal A, who believes she was the procuring cause of sale, files an arbitration request against REALTOR® principal B, the listing broker, who reported to the MLS the name of one of his licensees as having sold the property.  REALTOR® A prevails in the arbitration.  What can staff tell cooperating broker A when she approaches staff questioning the accuracy of the data in the MLS relative to this transaction?   

Debrief: Although matters are typically confidential given Professional Standards Policy Statement #19, there are exceptions to confidentiality.  Section 2 (e) provides that it would be an authorized disclosure if REALTOR® A provided the award to the MLS to enable the MLS to correct the sales records. 


14. What if an alleged bad act occurs in February when the respondent is a REALTOR®?  The REALTOR® does not pay dues so his membership is terminated March 1, prior to an ethics complaint being filed.  A complaint is filed in April concerning the bad act in February.  May the complaint filed in April be considered timely if the REALTOR® rejoins the association in November? 

Debrief: While the Manual does not specifically address the situation where a REALTOR® engages in unethical conduct and has his or her membership terminated before an ethics complaint is filed, the same steps should be followed by the association as outlined in Section 20 (e) - -  i.e., the complaint should be received and held in abeyance against the time that the respondent either rejoins the board or applies for membership in another association.  To hold otherwise would result in members being able to avoid ethical scrutiny simply by resigning before a complaint can be filed and rejoining 181 days after the unethical conduct occurred.  That is not an outcome that is intended or desired.


15. What if an ethics complaint waiting to be scheduled for hearing is held in abeyance for two years due to pending litigation.   The attorney for the respondent emails staff informing staff that the civil action between the complainant and respondent has been settled.  When staff contacts the complainant to confirm the matter has been settled, the complainant advised that there has been nothing put in writing between the complainant and respondent finalizing any settlement.  What should staff do?

Debrief:  If the complainant does not withdraw the complaint, staff is in no position to alter the status of the case.  Staff could advise the respondent’s counsel that because the grievance committee decided to hold the case in abeyance, then that is what the board will do until the board is either in receipt of confirmation that the litigation has been dismissed by the court (which will cause the hearing to be scheduled) or in receipt of the complainant’s withdrawal (which would prompt the case to be referred back to the grievance committee consistent with Section 21 [e] of the Manual). 
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