Mediation Process and Strategies

Lynn P. Cohn

The Mediator’s Bag of Tricks

Solid communication and negotiation skills will take a mediator far.  There are times, however, when something more is needed.  The following strategies and techniques may come in handy.

Brainstorming
This is a structured process for generating ideas.  In brainstorming, parties are asked to come up with as many ideas to resolve an issue as possible.  During the “brainstorm” there should be no commenting or judging of ideas.  One person can build upon another’s idea.  The goal is to create a safe environment for people to develop options.  

Flip Side
Involves asking one party to see the dispute from the perspective of the other party – reversing positions.  While using the flip side can be very helpful, it must be carefully implemented.   The following questions are examples of flip side:  “What do you think they will do?” or “What would you do if you were in her shoes?”

Reality Testing
Mediators can use reality testing to let individuals explore for themselves the feasibility or viability of their ideas.  The key to effective reality testing is asking good questions in a neutral tone.

Stroking

Verbal praise or encouragement.  When done with honesty and respect, this approach can help to support people through rough spots and encourage continued participation.

Silence

The use of silence as a strategy can be very effective.  For example, when an impasse is reached, sometimes simply sitting back and letting the parties think for a moment can create renewed movement.  Silence can also create a moment of respect or consideration of the thought just expressed.

Feet to the Fire
Keeping parties at the table as momentum builds can lead to closure.

Recess
When staying in the process or in the room may undo the progress made, or if new information is needed, a recess from the mediation may allow things to cool down or give the parties a chance to gather or consider new information.

Apology
A sincere, well-timed apology often opens up a discussion or breaks an impasse.  Note the importance of sincerity. 

Scripting
Scripting involves helping a party to phrase a statement and to use an appropriate tone of voice in order to effectively communicate.  For example, some parties may need assistance scripting an apology.

New Information
Identifying new information as it arises helps parties to incorporate this information into their existing perspective. 

Shift
When parties are “stuck,” shift away from the issue or a solution to that issue and try a new subject.  

Moving Pieces
Break down a problem or solution into multiple parts that give parties a way to maximize or compromise on various pieces of an issue.

Pull Back
When parties hit moments of frustration or feel as though they cannot make further movement, one of the most difficult but effective tactics may be for the mediator to let go of the prospect of settlement and let the party weigh their options.  

Keep Talking
If the parties haven’t left, it is not over.  (Even if coats are being put on … )

Humanize
If a party is acting “human,” help the other side to see the person as human.

Appropriate Humor
If you are blessed with the gift of laughter, use it to connect with people, relieve tension and change perspectives.  If you do not have this gift, do not attempt to use humor.

What If
The mediator can test a party’s limits by posing hypothetical questions about reactions to potential movement from the other side.  Be careful not to misuse confidential information. 

Horse Trade 
The parties can trade off on issues of differing importance in order to close a deal. 

Mea Culpa
The mediator should accept blame or responsibility for misunderstandings or problems (even if it’s not really their fault).  This often diffuses the tension.

Other Strategies






(Name)

Use




















(Name)

Use




















(Name)

Use




















(Name)

Use














Lynn P. Cohn

©2001 National Association of REALTORS( 
1
© 2001 NATIONAL ASSOCIATION OF REALTORS( 


