Mediation Checklist

(For Association Staff that Handle Mediation)

Setting Up the Mediation Program

(
Board of Directors decides whether mediation should be mandatory or voluntary.

Professional Standards Policy Statement 52, Code of Ethics and Arbitration Manual, provides:
The duty of local Boards and Associations to provide mediation services established in Article IV, Section 2 of the Bylaws of the NATIONAL ASSOCIATION OF REALTORS® can be met through provision of mediation services by local Boards and Associations; through multi-Board/regional cooperative enforcement agreements; or through agreement/arrangement with the state association. 

Upon receipt of an arbitration request, mediation services shall be offered to disputants prior to review of the arbitration request by the Grievance Committee except where any party requests the Grievance Committee’s determination whether an arbitrable issue exists between the named parties and whether the parties would be required to arbitrate.  

If the association requires its members to participate in mediation and the Grievance Committee determines that an arbitrable issue exists, the obligation to participate in mediation remains in effect.  

Where any party initially declines to mediate pending the Grievance Committee’s review of the arbitration request, the parties shall in all instances again be offered the opportunity to mediate following the Grievance Committee’s review.  (Adopted 11/99, Amended 5/12)

· If mediation is mandatory, revise the board’s bylaws - - see model revisions needed to mandate mediation.
(
Determine number of mediators needed, based on projected number of arbitration cases and other resources available (such as trained mediators available in other nearby associations and/or the state association).

(
Determine number of trained mediators available who are willing to participate in the program.

(
Determine number of persons needed to be trained as mediators.

(
Help mediator candidates locate and complete training.  This can be accomplished by the association in any number of ways.  


Examples include:

· find resources for mediator candidates to seek training

· identify local courses available

· collaborate with other associations and/or the state association to present mediation training programs, etc.

(
Identify primary coordinator of mediation program.  This person could be the association's professional standards administrator, another staff person, or a mediator acting as a chairperson of the mediators or of a mediation committee.

Pre-mediation Conference Steps

(
Arbitration request is filed.

(
Contact parties and offer mediation services; explain the parties mediation obligations and options to participate in mediation prior to review of the request by the grievance committee.


This step can be completed by:

· telephone (preferably) or by sending the appropriate Request for Mediation Form (see sample mediation forms); telephone contact is preferred because the person making contact can discuss the mediation process with the parties and answer any questions they might have.  If the parties are reluctant to engage in mediation, telephone contact is an ideal way to work through any concerns.

· association staff or a chairperson of the mediators, if the association appoints such a person; alternatively, a mediator could be assigned to make initial contact

(
When parties agree to mediate, send each party the following items, along with a request to return the completed forms:

· Agreement to Mediate

· Mediation Officer Selection Form

(
Choose a mediation officer from the names indicated as “accepted” on the returned Mediation Officer Selection forms.


NOTE:  The NAR Model of Mediation recommends random rotation for mediation officer selection.  Alternatively, parties may request a specific mediation officer.

(
Notify mediation officer about his or her selection for the case at hand, and verify his or her availability.  

NOTE:  Availability could be affected by a mediation officer’s time conflicts and potential conflicts of interest.  Under the NAR Model of Mediation, a mediation officer is obligated to report to the parties any actual and potential conflicts of interest.

(
Notify the parties about the selection of the mediation officer, by using the appropriate form.

(
The mediation officer or staff should contact the parties and establish a mutually acceptable time and date for the mediation conference.  Initial contact is likely to be by telephone.  


When a mutually acceptable time and date are agreed on, send each party and the mediation officer a letter confirming the time, date, and location of the mediation conference.

Mediation Conference Logistics
(
Confirm date, time, and location of the mediation conference with the mediation officer and parties.

(
Arrange for two private rooms (at least) for the conference.  Rooms should not be located in close proximity, and should be private so that confidential discussions can take place without the fear of being overheard, whether individuals are involved in the mediation conference or not.

(
Set up at least one room with a rectangular table and enough comfortable chairs for all who will attend.  If you do not know how many will attend, assume that one broker and one agent from each party’s “side", plus the mediator will attend (five chairs, minimum).

(
Ask the mediation officer and the parties whether they have any special requests for the mediation conference, which might include a party’s special needs, or the mediation officer’s equipment needs, such as a flip chart and markers.

(
Upon request of the mediation officer, make available in the primary mediation conference room additional blank copies of the Mediation Agreement.  Even if they have previously completed the agreement separately, the parties may sign one set of Mediation Agreement forms during the conference.

(
If parties arrive before the mediation officer, invite them to wait where it is comfortable, such as in the mediation conference room, the lobby, outside the building, etc.

(
When the mediation officer arrives, whether or not the parties have arrived, direct him or her to the conference rooms, and then turn the conference over to him or her.

During and After the Mediation Conference

(
Do not attend, but be available for any requests that the mediator might have, such as copies, refreshments, additional equipment, etc.

(
If the conference resolves the dispute, the mediation officer asks the parties to complete the Mediation Resolution Agreement.  Make copies of this agreement for the parties and for the association’s file.  The mediation officer does not keep a copy of the agreement.  Place a copy of this agreement in the case file.

(
If the mediation conference does not resolve the dispute, ask the mediation officer whether there will be further proceedings.

(
If no further proceedings are necessary, or if further proceedings are unsuccessful in resolving the dispute, ask the mediation officer to complete and return the Termination of Mediation Conference Form.

(
After the process, the mediation officer destroys any notes he or she might have taken.

(
If a Termination of Mediation Conference Form is received, schedule an arbitration hearing if the arbitration request has already been referred for hearing on a mandatory basis.  If the grievance committee has not yet reviewed the arbitration request, refer the request to the grievance committee for that committee to determine arbitrability and whether the dispute should be classified as mandatory or voluntary.
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