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Introduction

Article 9 of the original Code of Ethics of the (then) National Association of Real Estate Boards, as adopted in 1913, called on REALTORS( to “invoke friendly arbitrations by the Real Estate Association rather than through the courts of law, in settling differences with other agents.”
One of the most important -- but perhaps least understood and appreciated -- benefits of REALTOR( membership is the dispute resolution process of mandatory arbitration between REALTOR( principals in different firms.  

While expressed in the Code of Ethics as a membership obligation, arbitration is, perhaps, better characterized as the privilege and benefit of membership that created -- and now maintains -- the "culture of cooperation" that is unique to the real estate profession.  Simply put, the existence and availability of mandatory arbitration is what makes cooperation between real estate firms virtually universal, and ensures payment of co-brokerage fees in millions of cooperative transactions each year.  

In those infrequent instances when co-brokerage fees are not readily forthcoming, mandatory arbitration, rather than litigation in the courts, is how disputes between REALTORS( have been resolved quickly, fairly, and simply for nearly a century.  Reported lawsuits between real estate brokers are scarce, further demonstrating how successful arbitration provided by the REALTOR( organization is in settling financial questions based on custom, practice, and careful consideration of all relevant facts, instead of relying on judge-made case law or legislative or regulatory templates.  

Enter Mediation

The success of mandatory arbitration in resolving disputes between real estate professionals does not mean that arbitration is perfect or that enhancements and refinements (and alternatives) are not necessary to maintain and enhance real estate's culture of cooperation.  Ongoing efforts by the National Association's Professional Standards Committee have been made to simplify the factors determining procuring cause and to identify simple determiners of entitlement in disputes between REALTORS(.  Despite the fact that arbitration is faster and less expensive than litigation, and produces decisions made by knowledgeable real estate professionals instead of judges whose understanding of the relationships between real estate professionals might be limited or even nonexistent, the average REALTOR(’s familiarity with arbitration, and with dispute resolution in general, often is largely anecdotal and frequently negative.  This is unfortunate but understandable, particularly since arbitration is a somewhat confrontational, adversarial, “win-lose” process.  Nonprevailing parties often remain convinced of their entitlement, while prevailing parties frequently resent having to endure the arbitration process simply to be “awarded” monies they view as rightfully theirs from the start.

When the NAR Professional Standards Committee examined the reluctance (and, in some cases, resistance) of REALTORS( to participate in arbitration, consideration turned to another form of dispute resolution -- mediation -- as a potentially quicker, less cumbersome, and less confrontational alternative.  Mediation could afford REALTORS( the opportunity to fashion their own remedy in a positive environment rather than having a resolution unilaterally imposed in the form of an arbitration award. 

The National Association believes that arbitration will remain a dispute resolution tool for the REALTOR( family in the foreseeable future, and that the procedures by which arbitration is conducted should be continuously examined, refined, and enhanced, because dispute resolution is one of the most important benefits of membership. 

At the same time, NAR also is firmly convinced that the dispute resolution menu offered by the REALTOR( organization needs to be enhanced with mediation as an additional dispute-resolving resource.  

Benefits of Mediation

While empirical data available to the committee was scarce, anecdotal information shows that mediation:

· clearly is less confrontational/adversarial than arbitration

· encourages disputing parties to work amicably together to fashion mutually-acceptable solutions in a "win-win" environment

· consumes substantially fewer volunteer, administrative, and financial resources

· resolves the majority of disputes between REALTORS( that would otherwise require arbitration

In the interests of ensuring that mediation would be available to all REALTORS(, regardless of where they do business, during the 1999 NAR Annual Convention, the Board of Directors determined that beginning in 2002, every board and association of REALTORS( would offer mediation to their members, with the understanding that REALTORS( have no obligation to take advantage of this additional membership benefit.  

How Mediation Is Offered

Boards and associations meet this challenge in a variety of ways, such as through:

· mediation provided directly by boards and associations themselves

· multi-board and regional cooperative enforcement agreements

· agreements/arrangements with state associations of REALTORS(
Mediators may be:

· REALTORS(
· association executives

· staff specialists

· other competent providers, at the discretion of local boards and associations

The Professional Standards Committee also acknowledged that, at best, simply requiring boards and associations to offer mediation to their members is a partial solution, and that the committee and the National Association need to provide training and tools to successfully introduce mediation throughout the REALTOR( family.  The ultimate goal was to make it the REALTORS(' primary dispute resolution tool.  

Who Are the Mediators?

Consequently, the committee determined that a series of training seminars (beginning with the December 2000 pilot) would be conducted to create a cadre of REALTORS( and association executives (who, with previous mediation training and experience were selected by their respective state associations), whose skills could be enhanced, thereby positioning them to meet two critical needs:

1. serve as part of the core group of trained mediators providing mediation as a member service

2. (equally as important) return home to train additional REALTORS( and association executives so, in a relatively short period of time, every board and association would have adequate resources to offer mediation to their members by the 2002 deadline

The individuals who participated in this initiative are to be commended for their willingness to devote their time, talents, and energy to enhancing the REALTOR( organization’s dispute resolution offerings by making mediation available to their fellow REALTORS(. These special individuals truly epitomize the Code of Ethics' call to service.  Their willingness to participate in this training endeavor and their anticipated future contributions, both as mediators and as mediation trainers, is sincerely appreciated.
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