Arbitration Case Study

Executive Officer







August 26, 2010

ABC Board of REALTORS®






1200 North Sunshine Road
State B, USA   66666
RE:  Complainant’s Letter – REALTOR® Juanita Owes a $10,500 Referral Fee
Dear Executive Officer: 
I have been a Director for the NATIONAL ASSOCIATION OF REALTORS® for five years, and three years ago, I served as the National Association’s Region 15 Vice President.  I also am a past-president of my local board and our state association.  I only mention this, because during my long-established career, I never have found a need to invoke arbitration.  I always have been able to work out disagreements with other real estate practitioners without involving an association in the more formal arbitration process.  That was true until now, unfortunately.  I will explain.  
I am a REALTOR® and broker principal for Mountain Top Realty, located in State A.  Following a bitter, horrific divorce from a very wealthy, but equally appalling man, my daughter, Belle, wanted to move from State A to State B.  She planned to use money from her divorce to buy a new home and start a new life in State B.  Using my National connections, I discreetly inquired about who might be the most well-respected and trustworthy broker for her to use in State B – someone who could help her navigate through the process of purchasing a home.  After making inquiries for about a month, I narrowed down the list to three brokers in State B, and gave that list, with contact information, to my daughter.  I also called each of the three brokers to explain the situation and refer Belle to them.  I let them know that my daughter would interview them before making a final decision about choosing an exclusive buyer’s broker.

Belle flew out to meet with the three brokers and, after interviewing them, decided to enter into a buyer’s broker agreement with REALTOR® Juanita, the broker principal of Juanita Realty.  Juanita agreed to find a three-bedroom, three-bath house on at least two acres of land for not more than $1,800,000.  My daughter made it clear to Juanita that, if she entered into an exclusive buyer’s broker agreement with Juanita, then Juanita would owe a 20% referral fee to me.  Juanita agreed to this.  Belle confirmed that Juanita agreed to pay a 20% referral fee to me before executing the buyer’s broker agreement.  Belle had full authority to act as my agent to confirm the amount of the referral fee.
Although my daughter’s transaction closed on February 12, I did not learn that the property had closed until February 28, when I returned home from climbing Mount Everest.  Mountain climbing is a lifelong hobby of mine, and I was all-consumed with successfully completing the expedition during most of that month.  Given my preparation, travel time, and the ten-day assent, I had very little contact with my daughter.  The two times in February when we did talk, we did not discuss her transaction, but instead focused on where I was on the mountain and the conditions.  When I returned from Nepal, I had not received the referral fee yet so I contacted Juanita directly.  She said she was not going to pay me a referral fee.  I have been trying to work out a compromise ever since but, to date, I have been unsuccessful.  It’s ironic that I have climbed four of the seven highest peaks in the world, but fail to negotiate a simple referral fee!   
My contacts, all participants in Juanita’s MLS, tell me that the property my daughter purchased sold for $1,500,000, and that the listing broker offered 3.5% to the successful cooperating broker.  By my calculations, as the buyer’s broker, Juanita received $52,500.  Of that, 20% is rightfully mine.  Attached you will find my signed Arbitration Request, asking for $10,500.  Thank you.
Sincerely,
Terrance

REALTOR® Terrance
Mountain Top Realty

Executive Officer







September 15, 2010
ABC Board of REALTORS®







1200 North Sunshine Road
State B, USA   66666
 RE:  Respondent’s Letter – I Never Agreed to Pay Terrance a Referral Fee
Dear Executive Officer. 

I am writing in response to REALTOR® Terrance’s request to be paid a $10,500 referral fee.  I acknowledge that I was Belle’s exclusive buyer’s broker and that she purchased a home at 502 South Elm Street for $1,500,000, but I never agreed to pay her father a 20% referral fee.
Frankly, given his standing in the REALTOR® community, I am shocked that Belle’s father would stoop to this level.  I am a well-respected broker here throughout State B, and pride myself on always doing the right thing.  That doesn’t mean, though, that I should unnecessarily give money away.
I will agree to mediate this, and attached is my mediation request form.  I even have offered to pay REALTOR® Terrance $1,000 to thank him for referring his daughter, but I never agreed to pay him a 20% referral fee.  The first time I talked with Terrance was when he called to tell me that I was one of three potential buyer’s brokers that his daughter wanted to interview in the near future.  At that time, I thanked him for the potential business, but we never discussed any referral fee.  The next time I spoke with REALTOR® Terrance was March 15, when he told me he had “friends” who participate in the MLS where this property was listed.  His “friends” told him the property sold for $1,500,000 and that the listing broker offered 3.5% to the successful cooperating broker.  I participate in the same MLS, and confirmed to him that this information was correct.  Although I declined to pay him the 20% referral fee when he demanded it, I did offer $1,000.
Had the issue of the referral fee been discussed from the very beginning of my relationship with Belle (or during the first phone call with her father), I might have handled this differently, but the first that I heard of a 20% referral fee was five days before the closing, when Belle suggested it!  I told her I would not pay her father a 20% referral fee, and she threatened not to close unless I agreed to her request.  I continued to refuse to pay and, ultimately, Belle agreed to close.  Unfortunately, our relationship has been strained ever since.      
I do not understand how the grievance committee could refer his request for arbitration on a mandatory basis.  Regardless, I have no doubt that I will prevail before an arbitration hearing panel.  Thank you for considering my response.
Sincerely,

Juanita
Buyer’s Broker Juanita
Juanita Realty 
 Disclaimer:  The percentages referenced in this case study strictly are provided as examples.  They do not and it is not intended to suggest, recommend, or imply that there are or should be any established standard or “normal” commission rates, referral fees, or amounts.  Commission rates and amounts charged to the public (such as clients and customers), as well as amounts, referral fees, and rates offered to brokers through the MLS or otherwise, are matters of independent determination by each broker and firm.
Role Players’ Notes and Script for the Arbitration Hearing

Issue #1:  REALTOR® Terrance brings his daughter to the hearing without properly notifying the board or the other party.  
Chair:  Ask Terrance to explain the intended scope of the Belle’s testimony.  
Terrance:  Say that Belle will testify to the fact that Juanita verbally agreed to pay you a 20% referral fee on the day that Belle entered into an exclusive buyer’s broker agreement with Juanita, and that when Belle reminded Juanita of that agreement five days before closing, Juanita conveniently “forgot” the conversation.  

Chair:  Ask Juanita if she is agreeable to going forward.  
Juanita:  Object.  

Chair:  Ask why she is objecting.

Juanita:  Argue that Belle’s testimony should not be allowed, because you were not properly notified that she would be present.  Say that your official notice of hearing said that all parties need to provide a list of their witnesses at least 15 days prior to the hearing.
Chair:  Because Juanita is objecting solely because proper notice was not given, overrule the objection and move forward. 

Issue #2:  Timely filed
Juanita:  Argue that the arbitration request was not timely filed. 
Chair:  Allow Terrance to ask questions/comment on the timely filed issue.  Allow the hearing panel to ask questions of both parties on the issue.
Hearing panel discussion in brief executive session: 
Section 47(a) of the Code of Ethics and Arbitration Manual provides, in pertinent part:

Requests for arbitration must be filed within one hundred eighty (180) days after the closing of the transaction, if any, or within one hundred eighty (180) days after the facts constituting the arbitrable matter could have been known I the exercise of reasonable diligence, whichever is later.

The closing occurred on February 12 and the complainant says he learned about the closing February 28.  He filed his arbitration request August 26.  If the hearing panel begins counting the 180-day time frame on February 12, the arbitration request is not timely filed, since it was filed 196 days after the closing.  If hearing panel begins the 180-day time frame on February 28, when the complainant says he learned of the closing, then he filed his arbitration request 179 days later.  

Similarly, if the 180-day time frame starts on March 15 when Terrance and Juanita talked and she declined to pay him, the arbitration request is filed 164 days later.  
Hearing panel decision:  It is not reasonable to have expected Terrance to know the property closed February 12 given his travels.  You decide the matter is timely filed because he filed his arbitration 179 days from February 28 date (or 164 days after March 15).  In either case, the matter is timely filed.
Parties Present Their Cases (use the letters for your positions).

Terrance:  Say that it is unreasonable for Juanita to expect to benefit from this transaction without compensating you for the value of your services.  Explain that it is your own company policy to extend a 20% referral fee, and Belle knows that’s what you expected her to negotiate on your behalf.  Juanita would have never even met Belle if it was not for you
Belle:  Testify that you never would have entered into a buyer’s broker agreement with Juanita, had she not agreed to pay your father a 20% referral fee.  In fact, one of the three brokers you interviewed wouldn’t agree to the 20% referral fee, so that immediately disqualified him as your exclusive buyer’s broker.  Explain that you never would fail to look after your father’s best interests, after all that he’s done for you!

Issue #3:  Juanita requests the chair to act as both an arbitrator and a mediator.
Juanita:  Request a recess.  

 Chair:  Grant the recess.

Juanita:  During the recess, in private, ask the chair if he/she will convey a settlement offer of $5,000 to Terrance while you are still at the head table (all other panelists and parties have exited the stage).  
Chair:  Decline to function as both an arbitrator and as a mediator, but tell Juanita that during the recess, the parties are free to discuss a settlement.  Explain that, per Section 52 of the Code of Ethics and Arbitration Manual, “[t]he parties can settle the dispute at any time,” but “[a] portion of each party’s deposit may be retained by the Board to cover the costs incurred by the Board up to the point of settlement of the dispute.”
Juanita:  Quickly walk over to Terrance and discuss a settlement (both of you are still “miked”).  

Terrance:  Decline to settle.

Chair:  Reconvene hearing.
Issue #4:  Introducing a tape recording during the hearing.

Juanita:  Say you have a taped voice message from Terrance in your purse that was recorded on your home phone and ask to play it for the hearing panel.  
Chair:  Ask what the information on the tape is; ask why it is relevant.  
Juanita:  Say that you want to play the message from Terrance to let the panel hear his unreasonable, demanding rant about the 20% referral fee.  The tape recording on your home phone was left March 17, just two days after you told Terrance that you would not pay him.  You say he is swearing and yelling and is completely unprofessional.     
Hearing Panel:  Go into brief executive session to discuss the request to introduce the tape.  Decide to decline to allow the tape, based on Section 31 of the Code of Ethics and Arbitration Manual, which provides, in pertinent part, that “[b]efore permitting testimony relating to the character or general reputation of anyone, the tribunal shall satisfy itself that the testimony has a direct bearing on the case at issue.” 

Chair:  Reconvene the hearing and decline to allow the tape, explaining why.
Issue #5:  Judgmental question from one of the panelists
Panelist:  Juanita, what is your company policy with respect to paying referral fees?  Did you really expect not to pay a referral fee when Terrance referred his daughter to you?

Chair:  Interject, instructing Juanita to only answer the first question.  

Juanita:  I pay referral fees when there is an agreement at the beginning of the relationship to pay one.  I do not pay referral fees when I’m requested to do so five days before closing.  In this instance, Terrance never discussed a referral fee during our first conversation.  And Belle didn’t mention a referral fee, much less one for 20%, until five days before the closing. 
Issue #6:  At the end of the hearing, a party states she did not have a fair hearing.
Chair:  Ask, “Do each of you feel that this hearing has been conducted fairly?” 

Juanita:  Answer, “No.”

Chair:  Ask why not.

Juanita:  Say that Belle should never have been allowed to testify, and the hearing panel should have listened to the recording of Terrance’s unreasonable demands.  
Chair:  Note the objections and move on.
Issue #7 -- The Award

Hearing Panel:  During your executive session, decide to award Terrance $10,500, because you believe that Belle was acting as an agent of her father to negotiate a 20% referral fee for him with Juanita.  You believe Juanita chose to ignore the agreement.  Further, Terrance did call Juanita to say he was referring his daughter to her, and Juanita thanked him for the referral.  You also believe that Belle never would have entered into a buyer’s broker agreement with Juanita in the first place if Juanita had not agreed to pay Terrance the referral fee.
Facilitator’s Debriefing Notes
Issue #1:  REALTOR® Terrance brings his daughter to the hearing without properly notifying the board or the other party
Chair handled the issue appropriately.
When a party objects because she needs additional time to gather information and/or witnesses of her own to attempt to impeach an improperly noticed witnesses’ testimony, the chair will likely call a recess to allow the other party time to gather her information.  The ability to present evidence and testimony and cross-examine the other party and the other party’s witnesses is an important element of due process.  However, Juanita was objecting simply because Terrance did not provide appropriate prior notice.  That, however, should not automatically bar a witness from testifying.  

Section 30 of the Code of Ethics and Arbitration Manual states, in pertinent part:

Any party who intends to call witnesses at the hearing must provide the Board and all other parties with the names of these witnesses at least fifteen (15) days prior to the hearing.  Failure to provide this information within the time specified will constitute a waiver of the right to call those witnesses at the hearing, unless the other party agrees to allow their testimony.

In any case where all the names of witnesses a party intends to call at the hearing have not been provided within the time specified, if the Hearing Panel believes that the testimony of that witness(es) is essential to ensure due process, his testimony may be permitted provided the other party has the right to request that the hearing be recessed and continued to a date certain not less than five (5) days later.

Issue #2.  Timely Filed
The closing occurred on February 12 and the complainant says he learned about the closing February 28.  He filed his arbitration request August 26.  If the grievance committee/hearing panel begins counting the 180-day time frame on February 12, the arbitration request is not timely filed, since it was filed 196 days after the closing.  If the grievance committee/hearing panel begins the 180-day time frame on February 28, when the complainant says he learned of the closing, then he filed his arbitration request 179 days later.  
Similarly, if the 180-day time frame starts on March 15 when Terrance and Juanita talked and she declined to pay him, the arbitration request is filed 164 days later.  Section 47(a) of the Code of Ethics and Arbitration Manual provides, in pertinent part:

Requests for arbitration must be filed within one hundred eighty (180) days after the closing of the transaction, if any, or within one hundred eighty (180) days after the facts constituting the arbitrable matter could have been known I the exercise of reasonable diligence, whichever is later.
Issue #3:  Juanita requests the chair to act as both an arbitrator and a mediator

Chair handled the issue appropriately.  A hearing panel member should not engage in “dual roles” in conjunction with the same transaction.  Appendix VI to Part Ten of the Code of Ethics and Arbitration Manual provides, in pertinent part, 
If Mediation Officers are members of the Grievance Committee, they shall not participate in the consideration of request for arbitration or ethics complaints arising out of the same facts and circumstances giving rise to a matter they attempted to mediate.  If Mediation Officers are members of the Professional Standards Committee, they shall not serve on an arbitration Hearing Panel in cases where they had initially attempted to resolve the dispute prior to an arbitration hearing, or on any ethics Hearing Panel in cases where an ethics complaint arises out of the same facts and circumstances giving rise to a matter they attempted to mediate.
Issue #4:  Introducing a tape recording during the hearing 

Chair handled the issue appropriately.

If a panel found that what Juanita had on the tape had a direct bearing on the case at issue, the panel should consult with board counsel to make sure the tape was legally obtained before allowing it to be played.  Whether a tape is legally obtained is a matter of state law.

Note:  Typically, if a party to an arbitration brings additional evidence that the other party did not anticipate, causing the other party to object because the party had no time to review the evidence, first the chair should determine whether the evidence is relevant.  If it is, then the chair should allow it.  If the evidence is voluminous or complicated, then the chair may consider a request for a recess from the other party.  If the new evidence is a statement that has not been notarized, the arbitrators might require that the statement be verified by an affidavit, or that the accuracy or authenticity of any documents or other papers submitted be verified by affidavit (see Section 51[c] of the Code of Ethics and Arbitration Manual).  If the evidence is not verified by affidavit, the chair may also simply say, “the evidence will be given the weight it deserves.” 

Issue #5:  Judgmental question from one of the panelists

Chair handled this appropriately.
If a panelists asks a question in a judgmental tone, the chair can rephrase the question and might consider calling a recess to remind the panelist of the importance of neutrality.  If the panelist does the same or similar thing again, the chair might consider excusing the panelist.  Sections 2(f) and 27(f) both provide in pertinent part that:

Any member of the tribunal may be disqualified at any time if a majority of the members of the tribunal are made aware of any grounds of automatic disqualification of a member or find any new or previously undiscovered facts which in their judgment may prevent, or appear to prevent, a member of a tribunal from rendering an impartial decision.
Issue #6:  At the end, Juanita says did not have a fair hearing  
Chair handled this appropriately.
If one or both parties answer “no” to the question, “Do each of you feel that this hearing has been conducted fairly?”, then the chair should ask the party to explain why he or she does not believe they have been treated fairly.  
If the party raises a concern that has not already been addressed, allow the party an opportunity to be heard, and be fair to the other party, too.
Issue #7:  The Award

The type of contract in question in this exercise is not covered by the Statute of Frauds.  Additionally, it is possible given state law that Belle could, on behalf of her father, enter into this type of agreement with Juanita.
