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90376 Cottonwood Drive
Any Place, USA   29875
RE:  Complainant’s Letter 
Dear Chief Staff: 

I am entitled to be paid because I introduced Dan and Sam to the property located at One N. Ashville Boulevard.
I am a broker non-principal affiliated with Monica of Monica Realty, LLC.  Monica is a participant in Board A’s MLS.
I met Dan and Sam through mutual friends.  They explained that they wanted to buy a property within the next year in Cottonwood County, close to where they both worked.
I showed Dan and Sam at least 50 properties over a three month period.  They were not sure what they wanted.  We looked at ranches, multi-story homes with walk out basements, townhomes, condos, and even empty lots.  They explained that they wanted to see what was on the market before committing themselves.  They said they understood that buying a home was “a process,” and they wanted to be thoroughly educated about the market in Cottonwood County before putting down their life savings.  They said they were patient and assured me that they would “know it when they saw it.”  So I showed them what inventory was available in their price range.
One Sunday I noticed an ad in the newspaper and checked the property out on Realtor.com.  I then called listing broker Paul to inquire about the property, asking Paul several questions about One N. Ashville Boulevard.  It sounded like this property was something that my buyers might be interested in.  So I contacted Sam and Dan, they said they were interested in seeing the property, so I called Paul’s office to set up a showing.  When making the appointment, the office receptionist explained Paul was a participant in Board B’s MLS and was offering 2.5% cooperative compensation.
When Dan and Sam saw the property, they fell in love with it and made an offer the same day.  After some negotiating, the seller and buyers settled on a price of $350,000.  However, during the course of obtaining financing, Dan lost his job so they didn’t qualify for the $350,000 mortgage, after all.  Because Dan and Sam wanted to live in the home, I floated the idea with Paul of a possible lease until their financial status became more stable.  The seller agreed and a six month lease was drawn up.  I checked back with Dan and Sam every so often to see if their circumstances had changed but they were not ready to make another offer because Dan was not yet employed.
At a barbeque with mutual friends six months later, I bumped into Dan and Sam and Dan said he was working again.  Dan told me he also inherited $100,000 when his great aunt passed way two months ago.  At that time, Dan explained that they approached the bank for financing and they easily qualified for their loan.  They told me they closed just last week.  They apologized for not calling me to write up another offer, but said they just got so excited when they came into the $100,000 they didn’t think about anything else but contacting the listing broker to present an offer.
I am the one who found the property, showed it, and even wrote an offer on it for Dan and Sam that was accepted.  It isn’t fair that Paul would cut me out of the deal.  When I called him after the barbeque, all he said was, “Those are the breaks, kid.”

Sincerely,

Michael




Michael Johnson
Monica Realty, LLC 
Chief staff
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90376 Cottonwood Drive
Any Place, USA   29875
RE:  Respondent’s Letter 

Dear Executive Officer.

Michael isn’t entitled to anything other than the equivalent of two month’s rent.  That is what Michael was paid when the lease was executed, and that is what we agreed to at the time.  There was no other agreement discussed. If Michael wanted to be compensated in the event Dan and Sam bought the property, Michael should have spoken up at the time we executed the lease.   
Dan and Sam showed up at my office early one Monday morning.  I was surprised to see them, knowing they were working with Michael as their buyer broker.  They said they had called Saturday to make an appointment with me.  I checked with the receptionist who is a licensed assistant in our office and she apologized, informing me that she had told them to come ahead.  I need to talk with her.  This isn’t the first time she made me look less than prepared but that is another issue. 
Anyway, I asked Dan and Sam what I could do for them.  They relayed that they were both employed now and wanted to purchase the home they were renting.  They gave me a copy of a letter from their bank confirming they qualified for a loan up to $425,000. They were both excited about inheriting $100,000.  They couldn’t believe their good luck.  The property they were renting was still available for sale.  They said they wanted to write an offer right then.
I encouraged them to write their offer through Michael but they were insistent on making an offer right there and then, saying they wanted to make the home their own that day.
I wrote up the offer for them as they directed, making it clear that I represented the seller only.
The seller accepted the offer and we closed without incident.
I understand that Michael wants to be paid for introducing Dan and Sam to this property but what one wants and what one is entitled to relative to the sale of this property are two different things.  I look forward to the arbitrators setting Michael straight. 
Best Regards,

Paul
Paul Smith
Paul Smith Properties, Inc.
Debrief:  First, arbitration cannot occur between a REALTOR® non-principals and a REALTOR® principal affiliated with different firms.  If Monica, Michael’s broker principal, wanted to invoke arbitration arguing that Michael is the procuring cause of sale, she could do that consistent with Section 44 (a) (1) or Section 44 (2) of the Code of Ethics and Arbitration Manual, but Michael has no standing to bring this arbitration on his own.  It never should have gotten out of the Grievance Committee with him being the complainant. 

Second, Monica and Paul are Participants in two different MLSs.  There is no indication in the case study that Paul ever directly offered to compensate Monica for the sale of the property.  It is possible that the grievance committee would dismiss this arbitration request as not being arbitrable (i.e., no contractual basis upon which to render an award) based solely on the information provided in the complainant’s and respondent’s letters.
However, depending on what was said by the receptionist and prior dealings between her, Michael and the two companies, it is also possible that a grievance committee might find that the receptionist had apparent authority to offer cooperative compensation on Paul’s behalf. If, for example, there were a couple of other times when Paul’s office had paid Monica’s office cooperative compensation even though Monica was not a participant in Paul’s MLS, and that payment was the same as what was offered in Paul’s MLS, a grievance committee might find that given the prior dealing of the companies coupled with Michael’s discussion with the receptionist that this dispute was arbitrable.  
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